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Final TEFRA Regulations
▪

Applies to all categories of private activity bonds (including 501(c)(3)
bonds)

- Originally only applied to industrial development bonds (IDBs)
- Does not generally apply to governmental bonds (but does apply if
governmental entities are issuing 501(c)(3) bonds)
▪

Requirement added to the Internal Revenue Code, as amended (the
“Code”), by the Tax Equity and Fiscal Responsibility Act of 1982
(TEFRA)

▪

Final regulations were published in 2018 (the “Final Regulations”)

▪

Recent guidance concerning COVID-19
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Final TEFRA Regulations
-

Attempts to streamline public approval requirements and
reduce administrative burdens

-

Expands permissible methods for reasonable public notice

-

Defines certain substantial and insubstantial deviations

-

Provides for supplemental post-issuance TEFRA hearings and
approvals to cure substantial deviations from the original
TEFRA due to unexpected events or unforeseen changes
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Final TEFRA Regulations
▪ Rules are currently contained in Section 147(f) of the Code and Final Regulations

▪ In general, bond issues need to be approved by the issuer (and governmental unit
where the bond-financed facilities are located) after a public hearing following
reasonable public notice
▪ Intent
-Provide members of the public with the opportunity to voice their opinions (or submit
such opinions in writing) concerning projects financed or refinanced with tax-exempt
private activity bonds
-Assure that governmental units have necessary knowledge regarding the project prior to
the issuance of tax-exempt private activity bonds
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Public Notice/Public Hearing
▪ Issue must be approved after a public hearing held following
“reasonable public notice”
▪ Reasonable public notice
-

Notice which is reasonably designed to inform residents of the
approving governmental units, including residents of the issuing unit
and the governmental unit where the project is to be located, of the
proposed issue

-

Must include time and place for public hearing

AND
-

Required information regarding the project to be financed and
obligations to be issued
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Public Notice/Public Hearing
▪

Presumption of reasonableness of notice if given no fewer than 7 calendar days
before the hearing (this is a change from the previous 14 day requirement) in
one or more of the following ways:
-

Newspaper publication: one or more newspapers of general circulation available to the
residents of the governmental unit

-

Radio or Television Broadcast

-

Governmental unit website posting. Electronic posting on the approving governmental
unit’s primary public website in an area of that website used to inform its residents
about events affecting the residents (for example, notice of public meetings of the
governmental unit). In the case of an issue issued by an on-behalf-of issuer that acts
on behalf of a governmental unit, such notice may be posted on the public website of
the on-behalf-of issuer as an alternative to the approving governmental unit.

-

Alternative State law public notice procedures. Public notice may be given in a way that
is permitted under a general State law for public notices for public hearings for the
approving governmental unit, provided that the public notice is reasonably accessible.

6

Notice Information
▪

Reasonable public notice and approval must contain following information:
-

General functional description of the type and use of the project to be financed
with the issue.
▪ Prior regulations used the term “facility” rather than “project”
▪ Project description is sufficient if it identifies the project by reference to a
particular category of exempt facility bond to be issued or by reference to
another general category of private activity bond together with information on
the type and use of the project to be financed with the issue
▪ The term “project” generally means one or more capital projects or facilities,
including land, buildings, equipment, and other property, to be financed with
an issue, that are located on the same site, or adjacent or proximate sites
used for similar purposes, and that are subject to the public approval
requirement of Section 147(f). Capital projects or facilities that are not
located on the same site or adjacent or proximate sites may be treated as
one project if those capital projects or facilities are used in an integrated
operation.
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Notice Information
▪ For an issue of qualified 501(c)(3) bonds (as defined in Section
145 of the Code), the term project is deemed to include working
capital expenditures to be financed with proceeds of the issue.
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Notice Information
▪

▪

Reasonable public notice and approval must contain following information:
-

The maximum stated principal amount of private activity bonds to be issued to
finance the project

-

If an issue finances multiple projects (for example, facilities at different locations
on non-proximate sites that are not treated as part of the same project), the
notice and approval must specify separately the maximum stated principal
amount of bonds to be issued to finance each separate project

The maximum stated principal of bonds to be issued to finance a project
may be determined on any reasonable basis and may take into account
contingencies without regard to whether the occurrence of any such
contingency is reasonably expected at the time of the notice.
- Conservative to round up – amount of obligations with respect to each facility can
exceed maximum amount of obligations to be issued
– E.g. if maximum amount of bond issue is $200 million and there are 4 separate
projects to be financed, and no one project will use more than $75 million of bond
proceeds, the notice can have a not to exceed amount of $75 million for each of
the projects (A, B, C and D)
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Notice Information
▪ The name of the initial owner or principal user of the project
- Must include the name of the expected initial legal owner or
principal user
OR
- The name provided may be either the name of the initial legal
owner or principal user of the project or, alternatively, the name of a
significant true beneficial party of interest for such legal owner or
user (e.g. the name of a Section 501(c)(3) organization that is the
sole member of a limited liability company that is the legal owner or
the name of the general partner of a partnership that owns the
project)
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Notice Information
▪

Reasonable public notice and approval must contain following information:
-

Location of the project
▪ General description of the prospective location of the project by street address,
reference to boundary streets or other geographic boundaries, or other
description of the specific geographic location that is reasonably designed to
inform readers of the location.
▪ For a project involving multiple capital projects or facilities located on the same
site, or on adjacent or reasonably proximate sites with similar uses, a
consolidated description of the location of those capital projects or facilities
provides a sufficient description of the location of the project.

➢ E.g. a project for a section 501(c)(3) educational entity involving multiple
buildings on the entity's main urban college campus may describe the
location of the project by reference to the outside street boundaries of that
campus with a reference to any noncontiguous features of that campus
-

Time and place of hearing
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Public Hearing
▪ So you’ve published a notice, now what?
▪ Forum providing a reasonable opportunity for interested
individuals to express their views, both orally and in writing, on
the proposed issue of bonds and the location and nature of a
proposed project to be financed.
▪ Generally, a governmental unit may select its own procedure for
the hearing, provided that interested individuals have a
reasonable opportunity to express their views
- Reasonable requirements are ok (e.g., 24 hours notice to speak, 10
minute limit)
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Public Hearing
▪ Must be held in a location that, based on the facts and
circumstances, is convenient for residents of the approving
governmental unit.
-

Location presumed convenient for residents of the unit if the public
hearing is located in the approving governmental unit's capital or seat of
government

▪ If more than one governmental unit is required to hold a public
hearing, the hearings may be combined as long as the combined
hearing affords the residents of all of the participating governmental
units a reasonable opportunity to be heard
-

Presumed convenient for residents of each participating governmental
unit if it is no farther than 100 miles from the seat of government of
each participating governmental unit beyond whose geographic
jurisdiction the hearing is conducted
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Public Approval Requirement -General
▪ A private activity bond will not be a qualified bond (i.e. a taxexempt bond) unless the bond is issued as part of an issue that
has been approved by:
- The governmental unit which issued such bond (or on behalf of
which the bond was issued) (issuer approval)
AND

- In general, each governmental unit, the geographic jurisdiction of
which contains the site of a project to be financed by the issue (host
approval). If the entire project is located within the jurisdiction of
more than one governmental unit within a State (counting the State
as a governmental unit within such State), then any one such
governmental unit may provide host approval
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Public Approval Requirement -General
▪ For purposes of the host approval, if a project to be financed by
the issue is located within the geographic jurisdiction of two or
more governmental units but not entirely within any one of those
governmental units, each portion of the project that is located
entirely within the geographic jurisdiction of the respective
governmental units may be treated as a separate project
▪ Bonds must be approved by the governmental unit
- Approval by an “applicable elected representative” after a public
hearing following reasonable public notice
OR
- By voter referendum of the governmental unit
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Public Approval Requirement –
Representative
▪

Applicable elected representative:
-

Elected legislative body (if popularly elected bicameral legislature, must be both chambers)

-

Chief elected executive officer (elected at-large)

-

In the case of a State, the chief elected legal officer (elected at-large) of the State's executive
branch of government (e.g., the governor approves issuances of a state-wide issuing
authority)
OR

-

▪

Any official elected at-large by the voters of the unit and designated for purposes of such
public approval by the unit's chief elected executive officer or by State or local law to approve
issues for the unit.

In the case of an on behalf of issuer, the applicable elected representative is any applicable
elected representative of the unit on behalf of which the bonds are issued (e.g., a state-wide
issuing authority and the State).

16

Public Approval Requirement Representative
▪

If the governmental unit has no applicable elected representative:
-

Next higher governmental unit with an applicable elected representative from which the governmental unit derives its
authority

-

A governmental unit derives authority from another unit that:
▪

Enacts a specific law (e.g., a provision in a State constitution, charter or statute) by or under which the governmental
unit is created,

▪

Otherwise empowers or approves the creation of the governmental unit
OR

▪

-

Appoints members to the governing body of the governmental unit

For host approval, a unit may be treated as the next higher unit only if
▪

The project is located within its geographic jurisdiction,
AND

▪

Eligible residents of the unit are entitled to vote for the applicable elected representative of that unit
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Public Approval Requirement -Timing
▪

A governmental unit must timely approve either (i) each project to be financed with proceeds
of the issue, or (ii) a plan of financing for each project to be financed with proceeds of the
issue.

▪

Timing of public approval:
-

Issue is treated as approved if issue (and facilities) are approved within one year before the
issue date
OR

-

A plan of financing is timely only if
▪ The issuer obtains public approval for the plan of financing within one year before the
issue date of the first issue issued under the plan of financing
AND
▪ The issuer issues all issues under the plan of financing with three years after the issue
date of the first issue
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Public Notice – Sufficiency & Deviations
▪ In general, a “substantial deviation” from the stated use or
amount of proceeds of an issue in the information required to be
provided in the public notice and approval and the actual use or
amount of proceeds of the issue causes that issue to fail to meet
the public approval requirement.
▪ “Insubstantial deviations” between the stated use or amount of
proceeds of an issue in the information required to be provided
in the public notice and approval and the actual use or amount of
proceeds of the issue do not cause the issue to fail to meet the
public approval requirement.
▪ Whether a deviation is substantial or insubstantial is generally
based on all of the facts and circumstances.
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Insubstantial Deviations
▪

The following insubstantial deviations would not invalidate public notice or
approval
-

Size of bond issue and use of proceeds
▪ A deviation between the maximum stated principal amount of a proposed
issuance of bonds to finance a project that is specified in public notice and
approval information and the actual stated principal amount of bonds issued
and used to finance that project is an insubstantial deviation if that actual
stated principal amount is no more than ten percent (10%) greater than that
maximum stated principal amount or is any amount less than that maximum
stated principal amount.
▪ Directly related working capital expenditures are an insubstantial deviation

-

Initial legal owner or principal user
▪ Deviation between the initial legal owner or principal user of the project
named in the notice and approval and the actual initial legal owner or
principal user of the project is an insubstantial deviation if such parties are
related parties on the issue date of the issue.
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Substantial Deviations
▪

A change in the fundamental nature or type of a project is a substantial
deviation

▪

Post-issuance supplemental notice – a substantial deviation between the
stated use or amount of proceeds of an issue included in the public notice
and approval and the actual use or amount of the proceeds of an issue does
not cause that issue to fail to meet the public approval requirements if:

▪

-

Issue originally met the required TEFRA notice, hearing and approval rules

-

Issuer reasonably expected there would be no substantial deviations between the
stated use of proceeds of an issue included in the public notice and approval
information and the actual use or amount of the proceeds of the issue

-

As a result of unexpected events or unforeseen changes in circumstances that
occur after the issue date of the issue, the issuer determines to use proceeds of
the issue in a manner or amount not provided in a public approval.

Need to obtain supplemental public approval before spending proceeds
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TEFRA Exception – Current Refunding
▪ No TEFRA notice, hearing and approval necessary in a current
refunding where the weighted average maturity of the obligations
is not extended (only if refunded obligation met TEFRA
requirements or certain other transition rules)
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Other
▪ Special rules for 501(c)(3) pool loan bonds

▪ Special rules for 501(c)(3) working capital expenditures
▪ Special rules for qualified student loan bonds
▪ Special rules for mortgage revenue bonds

▪ Special rules for airports, high-speed rail facilities
▪ Special rules for qualified scholarship funding corporations and
volunteer fire departments
▪ Some of these are to conform to certain subsequent statutory
changes in Section 147
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Floating Equity – Final Regulations
▪ Final allocation and accounting regulations issued in 2015
▪ These regulations provide favorable guidance in three main
areas:
1. Mixed-Use Projects. Guidance on the allocation of tax-exempt
bond proceeds and equity to specific uses within a mixed-use
project
2. Public-Private Partnerships. Rules to accommodate partnerships
between governmental units/ 501(c)(3) organizations and private
entities

3. Anticipatory Remedial Actions.
Clarification of the rules for
“anticipatory remedial actions” that permit bonds to be redeemed
prior to an action that would cause the private activity restrictions to
be violated
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Private Activity Bond Rules
▪ In general, gross income does not include interest on any State
or local bond. However, the exemption from gross income does
not apply to any “private activity bond” unless the bond is a
“qualified bond”
▪ The term “private activity bond” means any bond issued as part
of an issue--(1) which meets the “private business use test” and
the “private security or payment test” or (2) which meets the
“private loan financing test”
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Private Business Use Test –
Governmental Bonds
▪ Test is met if more than 10% of the proceeds of an issue are to
be used in a private business use (limit of $15,000,000 unless
volume cap)
▪ 10% limit is reduced to 5% if the use is unrelated or
disproportionate to governmental use of facility
▪ Private Business Use – Definition
-

Use (directly or indirectly) in a trade or business carried on by a nongovernmental
entity (for these purposes, federal government is a nongovernmental entity)
Use as a member of the general public is not private business use
Costs of issuance do not count as private business use (except as a result of
being a “neutral” cost)
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Private Business Use Test – 501(c)(3)
Bonds
▪
▪
▪

Test met if more than 5% of bond proceeds are used in a private business use (limit of
$15,000,000 unless volume cap)
Test also met if any portion of the bond proceeds are used to finance property to be owned
by a nongovernmental or non-501(c)(3) entity
Private Business Use - Definition
- Use (directly or indirectly) in a trade or business carried on by a nongovernmental or
non-501(c)(3) entity (for these purposes, federal government is a nongovernmental
entity)
- Use as a member of the general public is not private business use
- Use by 501(c)(3) organization in an unrelated trade or business (even if no net income
generated)
- Proceeds used for costs of issuance
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Types of Private Business Use
Arrangements
▪ Main types of private business use arrangements:
- Both actual and beneficial use by a nongovernmental entity (or non501(c)(3) entity, if 501(c)(3) bonds)
- Special legal entitlements to use of financed property
- Ownership (no private ownership permitted for 501(c)(3) bonds)
- Leases
- Management contracts (unless safe harbor is met)
- Research agreements (unless safe harbor is met)
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Private Security/Payment Test
▪ An issue meets the private security/payment test if the payment
of principal of, or the interest on, more than 10% (or 5% if
501(c)(3) bonds) of the proceeds of the issue is directly or
indirectly –
- secured by any interest in property used or to be used for a private
business use, or payments in respect of such property, or
- to be derived from payments (whether or not to the issuer) in
respect of property, or borrowed money, used or to be used for a
private business use
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Private Loan Financing Test
▪ An issue meets the private loan financing test if the amount of
the proceeds of the issue which are to be used (directly or
indirectly) to make or finance loans (other than certain specified
loans) to persons other than governmental units (or 501(c)(3)
organizations if 501(c)(3) bonds) exceeds certain amounts
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Meeting the Private Activity Bond Tests
▪ Reasonable Expectations on Issue Date. An issue is an issue of
private activity bonds if the issuer reasonably expects, as of the
issue date, that the issue will meet either
the private business use test and the private security/payment test
or
- the private loan financing test
-

▪ Subsequent Deliberate Action. An issue is also an issue of
private activity bonds if the issuer takes a deliberate action,
subsequent to the issue date, that causes the conditions of
either the (i) private business use test and private
security/payment test or (ii) the private loan financing test to be
met
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Are you financing mixed use facilities?
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Are you financing a parking garage with
dedicated spaces?
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Are there cell towers or billboards on the
financed property?
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Is financed land held for future
use?
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Future Plans?
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Mixed-Use Projects
▪

These regulations apply to governmental tax-exempt obligations as well
as qualified 501(c)(3) obligations

▪

Mixed-use projects involve two or more sources of financing (such as
tax-exempt proceeds and equity)

▪

Mixed-use projects are facilities that may have a mixture of
governmental use (or qualified 501(c)(3) use) and private business use.
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Prior (Proposed) Regulations
▪ Prior proposed regulations permitted two alternative allocation
methods for a mixed-use project
1. Discrete physical portion allocation method
2. Undivided portion allocation method
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Prior (Proposed) Regulations
▪ Discrete physical portion method permitted:
-

Dividing a mixed-use project into physically discrete portions
for tax purposes

-

Allocating different sources of funds to such discrete portions

-

Using reasonable, consistently applied method that reflected
the proportionate benefit derived by various users
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Prior (Proposed) Regulations
▪

Undivided portion method permitted:
- Allocations for simultaneous use on the same basis or at different
times
- Notional, rather than physical basis

▪

These rules were difficult to use
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Final Regulations for Mixed-Use
Projects
▪

Regulations expand the concept of the undivided portion allocation
method

▪

The undivided allocation method permits “floating” equity and is now
the exclusive allocation method for eligible mixed-use projects
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Example of Floating Equity
▪

School borrows all proceeds of an issue of $70 million of tax-exempt
obligations and timely contributes $30 million of qualified equity to construct a
10-story building that costs a total of $100 million. Accordingly, there is 30% of
equity ($30 million divided by $100 million).

▪

Equity can “float” to private business use (or unrelated trade or business use)
and can “float” within or among facilities (not static like discrete physical
portion method)

▪

If private business use (or unrelated trade or business use) never exceeds
30% in any year then the qualified equity is allocated to private business use
and is never allocated to proceeds of the tax-exempt obligations. If private
business use goes to 44% in any given year then 30% of the private business
(or unrelated trade or business use) use is allocated to qualified equity and
14% of the private business use is allocated to the proceeds of the tax-exempt
obligations (20% in such year: $14 million ÷ $70 Million)
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Eligible Mixed-Use Projects
▪ An “eligible mixed-use project” is a “project” that is financed with
proceeds of a governmental or qualified 501(c)(3) tax-exempt
obligations and with “qualified equity” pursuant to the “same plan
of financing”
▪ An eligible mixed-use project must be wholly owned by one or
more governmental persons (or a 501(c)(3) entity) or by a
partnership in which at least one governmental person (or a
501(c)(3) entity) is a partner
▪ Private business use is first allocated to qualified equity and
then to proceeds of a tax-exempt obligation
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Definition of a Project
▪ A “project” can consist of one or more facilities or capital projects,
including land, buildings, equipment, or other property, financed in
whole or in part with the proceeds of an issue
▪ Special rule for output facilities- If an output facility has multiple
undivided ownership interests, each owner’s interest in the facility is
treated as a separate facility for purposes of the allocation rules,
provided that all owners of the undivided interest share the
ownership and output in proportion to their contributions to the
capital costs of the output facility
▪ The regulations do not require any functional relationship between
financed facilities
▪ If qualified 501(c)(3) obligation, identify entire project in the TEFRA
notice
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Definition of Qualified Equity
▪

“Qualified equity” means proceeds of bonds that are not taxadvantaged bonds and funds that are not derived from the proceeds of
a borrowing that are spent on the same project as the proceeds of the
applicable bonds

▪

Qualified equity may include proceeds of taxable bonds (that are not
tax-advantaged bonds), funds of the issuer (that are not derived from
proceeds of a borrowing), contributions from a capital campaign, etc.
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Definition of Qualified Equity
▪

Timing Rule-qualified equity and proceeds of tax-exempt obligations must be part of the
“same plan of finance”

▪

This timing rule will limit what can be considered to be “qualified equity” in some cases

▪

Such amounts are part of the “same plan of finance” if such amounts pay for capital
expenditures no earlier than the date such expenditures would be eligible for reimbursement
by proceeds of the applicable tax-exempt obligations under Treas. Reg. Section 1.1502(d)(2)

▪

Qualified equity does not generally include expenditures that were paid (1) more than 18
months prior to the issue date of the tax-exempt obligations unless the capital expenditures
are for facilities placed in service no earlier than 18 months prior to the issue date of the taxexempt obligations (but not for expenditures more than three years from the issue date of
the tax-exempt obligations), or (2) no later than the date that the facility financed thereby is
placed in service (but not for expenditures more than three years from the issue date of the
tax-exempt obligations), or if later, the issue date of the tax-exempt obligations.

▪

Certain amounts for preliminary expenditures or for other expenditures may still qualify as
qualified equity (see your friendly neighborhood tax attorney)
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Definition of Qualified Equity
▪

Qualified equity does not include expenditures after the measurement
period begins (except for reasonable retainage)

▪

Qualified equity does not include equity interests in real property or
tangible personal property
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Public-Private Partnerships
▪ Generally, federal income tax law treats partnerships in two different
manners: either under the “entity approach” or the “aggregate
approach”
▪ Entity Approach: A partnership is treated as a separate entity from
its partners, with each partner owning an interest in the partnership
▪ Under the entity approach, the partnership would be treated as a
private entity for purposes of the private activity bond tests
▪ Aggregate Approach: A partnership is treated as an aggregate of its
partners, with each partner treated as directly owning a portion of
the partnership assets
▪ Under the aggregate approach, the partnership itself would be
treated as a pass-through entity and not a private entity for
purposes of the private activity bond tests
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Public-Private Partnerships
▪

▪

▪

Final regulations adopt the more favorable aggregate approach for purposes
of the private business use limitations (and the ownership requirement
applicable to 501(c)(3) bonds)
Proposed regulations applied the entity approach and treated partnerships as
private entities, unless all of their partners were governmental units (or
501(c)(3) organizations if 501(c)(3) bonds)
Final regulations also provide a rule for measuring private business use of
bond-financed property resulting from use of the property by a partnership that
includes a private entity
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Public-Private Partnerships
▪ The amount of private business use by the partnership is the
private partner’s greatest percentage share of any of the
following specified partnership items attributable to the time that
the partnership uses the bond-financed property:
1.
2.
3.
4.
5.

income,
gain,
loss,
deduction, or
credit
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Public-Private Partnerships
▪ Adoption of the aggregate approach in the final regulations will
be of great benefit to governmental units and 501(c)(3)
organizations that are considering partnership structures with
private entities involving the use of bond-financed property
- Aggregate approach will help in administering public-private
partnerships for infrastructure projects between governmental units
and private entities
- Aggregate approach will facilitate the establishment of joint
ventures between 501(c)(3) organizations and private entities
under the provisions of the Affordable Care Act

▪ Governmental issuers and 501(c)(3) borrowers can now issue
tax-exempt
bonds
to
finance
the
governmental
issuers’/501(c)(3) borrowers’ portion of the property used in a
partnership or joint venture
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Public-Private Partnerships
Example of Aggregate Approach in Context of New Money Bond Financing
▪

Assume a governmental unit issues tax-exempt bonds to finance a transportation system

▪

The governmental unit and a private entity form a partnership to operate the transportation system

▪

Assume the greatest percentage share of any of the specified partnership items attributable to the private
partner is 50 percent

▪

The amount of private business use of the transportation system that would arise from the partnership
would be 50 percent (i.e., the operation of 100 percent of the transportation system by the partnership
multiplied by the greatest percentage share of the private partner of 50 percent)

▪

Tax-exempt bonds could be issued by the governmental unit to finance 50 percent of the cost of the
transportation system (the proposed regulations would have prohibited the use of tax-exempt financing
for any portion of the system)
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Public-Private Partnerships
Example of Aggregate Approach in Context of Remedial Action

▪

▪
▪

▪

Assume the formation of a partnership with one 501(c)(3) partner and one
private partner and the partnership uses 40 percent of a bond-financed
hospital
Assume the greatest percentage share of any of the specified partnership
items attributable to the private partner is 50 percent
The amount of private business use of the hospital that would arise from
the partnership would be 20 percent (i.e., the use of 40 percent of the
hospital by the partnership multiplied by the greatest percentage share of
the private partner of 50 percent)
Remedial action would only be necessary with respect to 20 percent of the
outstanding bonds used to finance the hospital (instead of 40 percent)
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Post-Issuance Compliance Procedures
▪ The bonds are issued, now what?
▪ On-going responsibilities to comply with representations and
covenants
▪ Bond opinion relies on continuing compliance
▪ Usually, long-term compliance obligations
▪ Issuer and borrower rely on institutional knowledge, practices
and procedures
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Written Compliance Procedures
▪ No statutory or regulatory requirement for written tax procedures
▪ Questions are being asked by IRS regarding written procedures
- Form 8038
- Form 8038-G
- Schedule K to Form 990

- IRS Correspondence
requests, etc.)
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(questionnaires,

information

document
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Written Compliance Procedures
▪ Written compliance procedures
- Improves ability to comply with representations and covenants
made when bonds were issued
- Improves ability to timely identify and address noncompliance
- Permits entity to assign internal responsibilities for different aspects
of compliance
- Adaptable over time (procedures can be amended)
- May address tax compliance and other compliance areas (such as
continuing disclosure, etc.)
- Compliance with adequate written post-issuance compliance
procedures may also help focus and shorten an IRS audit
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Considerations
▪

Internally discuss the type of policy that’s best for your organization
before you adopt a policy

▪

One size does not fit all

▪

Involve bond counsel, organization counsel, etc.

▪

Don’t adopt a policy your organization can’t (or won’t) comply with

▪

Try to integrate compliance procedures with existing accounting and
regulation procedures

▪

Conduit issuers will rely on your compliance with your procedures

▪

May consider a broader compliance policy (i.e. a compliance policy that
addresses other non-tax compliance matters, such as EMMA, etc.)
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Outstanding Bonds
▪ Organizations should maintain a list of all outstanding bonds
- Including the purpose for which such bonds were issued, whether
such bonds refunded other bonds, etc.

- Records demonstrating compliance for bond issues refunded by
currently outstanding issues should also be maintained
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Records
▪

Decide format of records and record storage

▪

Secure third-party records

▪

Records should include
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-

Form 8038/Form 8038-G

-

Complete bond transcript

-

Statements showing disbursement of bond proceeds

-

Statements showing all investment activity involving all funds and accounts with respect to
the bonds

-

Records showing how bond proceeds were spent, including trustee statement, invoices,
construction contracts, issuance cost statements, reimbursement records, and any tax
allocation

-

List of assets financed or refinanced by the bonds

-

Copies of bid requests and bid responses and records with respect to the bonds, including
swaps, swaptions or derivatives
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Records
- Proceedings of the issuer authorizing the issuance of the bonds
- Offering documents

- Legal Opinions with respect to the bonds
- Public hearing information with respect to the bonds
- Public approval with respect to the bonds

- Loan agreements, indentures, continuing covenant agreements
- Tax agreements, project certificates, other tax documents
- Records involving the initial sale of the bonds
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Records
- Records concerning State and Local Government Series (SLGS)
obligations
- Arbitrage and rebate calculations
- Contracts and agreements involving bond-financed facilities,
including leases, management contracts, research agreements or
service contracts
- Records establishing use of bond-financed property (private
business use or unrelated trade or business use)

- Records with respect to remedial actions, voluntary closing
agreements, examinations and compliance checks
- Records establishing Section 501(c)(3) status, if applicable

61

61

Responsibilities
▪

Written procedures should address who is responsible for certain aspects of
compliance

▪

Procedures to retain institutional knowledge

▪

Continuing education/training

▪

Responding to IRS or other regulatory correspondence

▪

Monitoring and internally reporting potential violations

▪

Pay attention to the time period permitted for certain actions (such as filing
forms, calculating rebate, final tax allocations, remedial actions, etc.)

▪

Response to IRS correspondence, audits, etc.

▪

Talk with bond counsel

▪

Annual review
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This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes
only. It is general in nature and based on authorities that are subject to change. It is not intended as
legal advice. Accordingly, readers should consult with, and seek the advice of, their own counsel with

respect to any individual situation that involves the material contained in this document, the application
of such material to their specific circumstances, or any questions relating to their own affairs that may
be raised by such material.

© 2021 Chapman and Cutler LLP
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